BEFORE THE ENVI RONVENTAL APPEALS BQOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In re:

Thomas Kelly and Jonat han Pri sk CWA Appeal No. 98-(8)

Docket No. CWA- AO- 028-94

ORDER DECLI NI NG TO SUSPEND | MPLEMENTATI ON
OF THE DECI SI ON AND ORDER OF THE REG ONAL ADM NI STRATOR

On August 10, 1998, the Decision and Order of the Regional
Adm nistrator (the "Order") in the above-captioned matter was
served on counsel for the respondents Thomas Kel ly and Jonat han
Prisk. Pursuant to the terns of the Order, the Environnenta
Appeal s Board as the Adm nistrator’s del egate may on or before
Sept enber 15, 1998, suspend inplenentation of the Order. See
Order at 19 (referring to Section 28.29 of the proposed Non- APA
Consol idated Rules of Practice for Adm nistrative Assessnent of
Cvil Penalties, 56 Fed. Reg. 29.997 (July 1, 1991), which serve
as guidance in this matter). The Board hereby declines to
suspend i npl enmentation of the Order. Although the Respondents
argued at the hearing and in their post-hearing brief that the
1987 version of the Wetlands Delineation Manual is the applicable

gui dance manual for determi ning whether the site at issue in this



2
case is a wetland, the Board will not undertake to review the
contrary determnation nmade in the Order at page 8 that the 1989
versi on of the Wetlands Del i neati on Manual woul d be used as the
appl i cabl e gui dance nmanual in this case, as any alleged error in
this determnation is harm ess given that the record contains
uncontroverted testinony that the site is a wetland under the
gui dance of both the 1987 and 1989 versions of the Wetl ands
Del i neati on Manual. See Tr. At 127-129.

So order ed.

ENVI RONVENTAL APPEALS BQOARD

By: /sl
Ronald L. MCal | um
Envi ronnment al Appeal s Judge

Dat ed: 9/11/98



3
CERTI FI CATE OF SERVI CE

| hereby certify that copies of the foregoi ng ORDER
DECLI NI NG TO SUSPEND | MPLEMENTATI ON OF THE DECI SI ON AND ORDER OF
THE REAQ ONAL ADM NI STRATOR, in the matter of Thomas Kelly and
Jonat han Prisk, CWA Appeal No. 98-(8), were sent to the foll ow ng
persons in the manner i ndicated:

Pouch Mai | : Regi na Kossek,
Presiding Oficer
U S EPA region 5
77 West Jackson Boul evard
Chi cago, IL 60604

Jane Wool uns,

U S. EPA Region 5

O fice of Regional Counsel
77 West Jackson Boul evard
Chi cago, |IL 60604

Certified Mil,

Ret urn Recei pt Request ed: Ti mot hy P. Dwyer
50 Virgini a Road
Crystal Lake, IL 60014

US First Cdass Mil Ri chard A. Persson
Exec. Vice President
B & J Manufacturing Conpany
P. 0. Box 325
d enwood, | L 60425
Per sona

Kat hl een and Patrick Wgans
2802 Rut | edge
Janesville, W 53545

Dat ed: 9/11/98 / s/
Annette Duncan
Secretary




